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Officer ("LUHO") in AC-18-20 (Exhibits 2-5) concerning excluding the DRB
from quasi-judicial decisions. Ms. Renz-Whitmore apparently also was
involved in the pre-application neighborhood meetings for PR-2019-002496.
Her participation in the decision-making body in this matter is not appropriate.
The Opponents request that cross-examination be allowed of all
witnesses at the meeting, and that representatives of the Planning Department
be on hand as witnesses for cross-examination on relevant matters.
The Opponents should be allowed reasonable time to respond to any
further submissions by the applicant or the Planning Department following the
submission of this letter.
The Opponents object to an online DRB meeting. The DRB meeting
should be conducted in accordance with the New Mexico Open Meetings Act.

2.

A December 3, 2021 DRB meeting is premature

Important preliminary matters need to be resolved before a DRB
decision meeting should be scheduled, including concerning the authority of the
DRB to hold a quasi-judicial hearing and how "completeness" of an application
is to be determined (discussed below). As noted above the District Court Order
directed the City to explicitly set out the date on which the application was
deemed complete. That date and the written analysis of how that date was
determined should be in the record and available to the Opponents at least a few
weeks before the meeting. The District Court also directed the DRB to analyze
Duran's property. The City has
and explain the legislative rezoning of
the best access to information on that process, and the City's analysis should be
written and made available to the Opponents some weeks before any meeting to
approve the site plan. The District Court also stated that R-2019-035 was "the
problem": City staff should explain in writing if the provisions of R-2019-035
were in effect when the application was filed, and if those provisions are in
effect today, and further if the City Council has repealed R-2019-035.
This matter also should be deferred until an adequate record is available
to the Opponents and the public. The records should include all
communications to and from the Planning Department and other City
departments concerning the application and the decision process. The record
should be ordered chronologically and be numbered consecutively to allow for
meaningful review on appeal. The District Court Remand Order should be part
of the record.
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At its July 17, 2019 meeting about the application, the ORB ruled that
additional submissions were required from the applicant (Exhibit 28). At its
August 14, 2019 meeting about the application, the ORB ruled again that
additional submissions were required from the applicant (Exhibit 30). The
application was a work in progress even at the end of the DRB meeting of
September 11, 2019: the DRB required "updating" and delegated review and
approval for various matters (Exhibit 31). The actual drawings for which the
applicant seeks approval at this point are dated November 27, 2019.
7.

The IDO "Neighborhood Edges" Provisions Apply to the Applicant's
Site Plan

The lots of various Opponents on Tierra Morena NE adjacent to the
subject property are zoned "R-1 B". Under the 2018 IDO's and 2020 IDO's
"Neighborhood Edges" provisions (Section 5-9) these lots are entitled to certain
"step-down" and other protections which are not provided in the applicant's site
plan.
On August 5, 2019, the City Council approved "Batch l" of the 100
legislative rezonings which included the property (home) of one of the
Opponents,
Duran, at
Tierra Morena NE (Exhibits 19, 20).
Duran's property abuts the subject development site and the rezoning imposes
the "Neighborhood Edges" protections on the site plan. According to the
Planning Department in one interpretation, that rezoning became final on
September 8, 2019. The position of the Opponents is that the legislative
rezoning approved August 5, 2019 applies to the development application filed
June 17, 2019 because that application was pending when the legislative
rezoning was enacted and under New Mexico law development applications are
subject to changes in law during the approval process. An applicant does not
obtain "vested rights" in the law applicable to a development application until
the development is approved and the applicant invests some level of resources
into the development.
In the prior administrative proceedings, the City did not consider
important underlying facts and circumstances about the Neighborhood Edges
provisions. The City relied upon and interpreted 2018 IDO Section 1-10(B),
within the "Transitions from Previous Legislation" Section, which states:
Any application that has been accepted by the City Planning
Department as complete prior to the effective date of this IDO,
or any amendment to this IDO, shall be reviewed and a decision
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Map. As stated on page 3 of Exhibit 19, "the Official Zoning Map is used to
apply land use regulations in the IDO to development throughout the City and
in decision-making for zoning map amendments and long-range planning"; the
conversion "will help preserve neighborhood stability and land predictability".
Exhibit 21 and Exhibit 22 show that "Batch 2" similarly also was not a text
amendment to the IDO but was an "updating" of the Official Zoning Map.
Exhibit 23 shows that the Planning Department was following up on the zoning
(
Tierra Morena) as of May 14,
conversion requested by Appellant
Duran's (
Tierra Morena) zoning
2 018. Appellants' Exhibit 24 shows
conversion request of October 26, 2018, confirmed by the Planning Department
on November 5, 2 018. Exhibit 25 shows the zoning conversion request of
Opponent
(
Tierra Morena) on April 9, 2019.
In sum, the various enactments and related papers demonstrate that the
zoning conversions for Tierra Morena NE to "R-l B" zoning were not IDO
"amendments", were contemplated before the IDO became effective and were
part of the IDO process, and were in process well before the applicant submitted
its application on June 17, 2019.

The applicant claims that its rights to develop under the property's MX
L zoning vested as of the date the Planning Department considered that the
application was "deemed complete". This interpretation is contrary to "vested
rights" analysis under applicable New Mexico case law. As set out in Brazos
Land, Inc. Board of County Commissioners of Rio Arriba County, 1993NMCA-013, 115 N.M. 168, a developer achieves vested rights in a project not
upon submission of a complete application, but only when the project has been
finally approved and the developer has relied substantially on that approval. The
concept of "complete application" as applied by the applicant in this case limits
the City from exercising its legislative authority to amend zoning, the IDO, or
other City enactments as to pending development applications.
The applicant's representative was aware of the timing and status of the
"voluntary conversions", for example stating at the May 21, 2019 Facilitated
Meeting:
Q: What is the latest word from the City on the free zone
conversion program?
(1) The Agent stated that he understands that the City is
processing the voluntary zoning conversions in batches. Batch 1
hasn't yet made it to City Council. When this project application
is submitted, it's the conditions in effect at that time of
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8.
The DRB lacks authority under the 2018 IDO and the
2020 IDO to hold a quasi-judicial hearing on site plan approval or the
completeness of the initial application.
9 .
The DRB as presently constituted and operated is not
compatible with quasi-judicial decision-making.
10.
The application at issue has not been determined to be
complete by the Planning Director.
11.
The DRB is not able to determine when the applicant's
application became "complete".
12.
Opponent
Duran's property was legislatively
rezoned effective September 8, 2019 and became a "Protected Lot" under the
Neighborhood Edges provisions. Several other Opponents also have had their
properties rezoned such that those lots also are "Protected Lots" for the
application at issue.
13.

The IDO's "Neighborhood Edges" provisions apply to

14.
Edges provisions.

The Site Plan does not comply with the Neighborhood

this Site Plan.

15.
The Site Plan does not mitigate significant adverse
impacts on the surrounding area to the maximum extent practicable.
16.
The color of the project should match the earth tone
colors of the area's neighborhood homes and other buildings.
17.
Approval of this site plan is denied pending revisions of
the site plan to satisfy the IDO's Neighborhood Edges provisions and mitigate
adverse effects on the surrounding area to the maximum extent possible.
18.
The DRB is not authorized to approve the site plan
because the DRB is not a quasi-judicial decision body under the IDOs and
because the Planning Director has not detem1ined that the application is
"complete" in a quasi-judicial process.
19.
The application should be resubmitted under the
provisions of the 2020 IDO.
15

